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Juse 314, 3963

Honorable Stephea M. Youmg -~ ~ — T T 7 S
Unitcd states Semste :
Waskington, D.C.

Dear Senmator Youmge

I have your letter of Jume 8, 1963, inquising

" about the reported use of civil defense personsel during

the recent distu;ﬁtnce in Birminghan, Alsbama.

Accordimg to imformation I Rave received, memders ™
of s local voluntese civil defense uanit participated to
some extent im the quellirg of the riot which gesulted

" after the two bombirzs im Birmisgham on the sight of Nay 1,

1053, The members of that unit were 21l Regroes and,
geportedly, wore ustraed and pacticipated only to the extent
of trying to persuade the Negro zioters to cease the vie-
lence and go home. I have recelved no geposts of aay vie=

lence, brutallity or stber mistseatzent on the pact of the

civil ¢efense pezsennel whe were preseat,
Z hope this faformatios will be Belpful to you,

SUAXE NARSEALL
Assistant Attersay
Civil Rigkte Division
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Hon. Burke Marshall i
Assistant Attorney General
Department of Justice

Washington 25, D. C.

Dear Mr. Marshall:

It has been reported to nie that paid civil dekenlo

employees and local civil defense volunteers were deputized by
the municipal authorities in Birmingham, Alabama, during the
recent racial disturbances in that city. Forthermore, am told

¢hat civil defense equipment was used by local authorities at
that time. i

Would appreciate your looking into this matfer amd T T

informing me without delay as to the basis for these reports.

demonstrators.

What are the facts?

With best regards.

It is alleged that these follows were wearing civil .
defense arm bands when they participated in operations against

-

Sincerely yours,

.

- e : Stephen M. Young :

(o 2
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Renerable Aldert Gese
Saited States Semate
Washington 335, 9. €.

Dear Senater Geres

Thank you for yeur letter of May 13, expressing
taterest in the appliicaties of Nr. Steven L. Engelbesg -
for semmer eaployneat with this Pivisiea..

Last sumaer we were suthorized teo empley e few
pre-1av studeats whe gendered valusble assistasce teo
this Divisien. On that basis 1 sybmitted Ng. Engelderg’s
asme for s summer positiom, since I was impressed by Bis
qualificatiecs sand the recousendations made en his behalf.
Becsuse of the tremendous aucder of sppiications made te the
Division and te the Depactmect, coupled with the 1imited
fuads availsdle, the Departucat Ras a0V restricted the swumaes
airiag suthority of sil legsl divisiens to students whe have .
cozpieted at least ens year of law school sad te college T
studccte whe sre rated eligible by the Civil Service Con~
miseion ss cleske-typists. The ealy exceptien relating to
collers student enployaent is graated te those who have bdeen

previcuzly ezploysd by this Depecteent. These 1initatiens. - - T;’ij

urfestuzctely elimizated from cosciceration a aumber of
izprescive pre-1gw students, imncleéing Kr. Sageldberg, whes
we wicsed to heve with us. We heve been in teuch with ne,
Ssgetberg, sed find that he is uastle te qualify en the
tinited Sasis open to collicge students.

1 an hepeful that R, llgcltotc witl c”li for s
sunnsz pesitien sfter bhe Ras entered low school,

Sineerely,

Buske Nershell
Asslistant Attermay Geseral
Civil Righte Divisies

ees %, J. SNelleran
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Senoratie J. Novatrd idacadses _ :
"Umited States fenmate : U U U
asshiagtes 2:, D.C. - e e

attentions Jodhs M, Reek, Assistent
ncag Semater Fdaendsens ‘

‘ This 1o s reply to your referral of & letter
feon Yg. A, D. Lester of Westville, Oklabewms, segegée
is. slle_ed nlscenduct of Uaited States Harshsils 88
0sford, Misslssippi. : _

The depastuest has =aie every «7%s2t to
deter sine whether there is any sendlante of teath is
the ctar cs of drutslity by the Magehale, Lut we Rhave
teen snsdle to fianl say evidence te suteteutiate them,

. As you have requested, Nz, Lester®s Bettes
is herzewith utno_cd.

s Sincegedy, - - ————

: SURTEZ RARSHALL
Assistant Atteraey Semecal
Eaclesure Civil u»nu pivisien

cecs Recerds

Chrond.
Greene (3)
Blais , -

Ng. Marshall .

Ng. Delanm, Rm, 4208 -
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?‘Cndeb Siales .5mab
COMMITTER 8N THE SIICIANY '.
april 15, 1963 '3
Honorable Burke uarshnll"

Assistant Attorney General

Civil Rights Division ‘
Department of Justice ~ 0 T o oTmmTm o T ‘B
Washington 25, D. Co e

My dear Mr. Marshalls ' : U~
A number of my constituents have written to

> ’ : ’ KA

me in protest against the tactics being used to ™

intimidate prospective Negro voters in Alabama 3 )

a o -and Mississippi. T 4: ’
I am deeply concerned about this situation and Tk
o —w-—_—-believe t‘hat evez;- necessary step shonld be‘taken
.-by the Federal government to protect the rights and ) ;—

safety of these citizens. I would be grateful for .
a report from the Department on this matter. o ;
- You cooperation, as always, is deeply appreciatca. ; ':_'A
. . Very sincerely yours, =
o . FE
/g&/ 2,..5 ‘W':‘v' _ | Kenneth B. Kea E‘«
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16 April 1963

Homorable Kemmeth 8. Zesting
. gaited States Semate
vwashingteoa 35, P €.

Dear Seaster zeatiang?

: Ia ceply to yous tetter of Apeil 135, b §
es heppy te furaish yeu followiag Sunfermatien.

B pra s TNl

: puziag the pest three yesrs the Peper tuent g
ass esteblished the principle thet segardiess of the g
form which 8 threat of intinidation taLes, the Pepagte - 5
acnt is sutherized te act to gemely the effact of the
gatividation en Kegre citisens. Thus, sconenis :
ssectiens such 88 evictieons and the clesicg of the i
chansols of trade hsve beon holéd to be vislations of -
gectica 1971(¥). I adéition, W have eagsged in
congi €ecadie ssgetistion and 1itigstien teo estadiinh
the prisciple that the wse of the state crizinal precessed
can iikeuise D6 & viclatien of Sectien 1972 (), amd

the state can be sestrained from prececdiag with &
tgisl of contisned senfimement uatit tbe satter hes .
deea thrached out fully ssd finsily ia the fecegal T T
conzt. This principle was sset recestly wtitized

in Greenveed, nississipsi, wiere we were sdie te
ebteia ths zelssse of elcht parsess wae had dgen
fouud guilty of dieerézrly cemdne sad had dees .

seatenced to fous motks ta jeil and $200 £ines odch.
A9 o wveauit of scties tlctltet::‘by ths United

final acusuanmmsuo!tumaummen
gtatos District Ccezct. 3m sdcitica, wo seceived

sssurence thas teore would be s fuzthes istrslorenss
9y the polise sith veles segletsatiesn.

Recerds )
c R

Putsel
m.‘ .".
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fn several other imstances in Nississippi and
Ceerglia, we have Deea adle to odtain disaissals eof state.
chazges and the retura of bond woney after haviag demen~
strated that the arreste and convictiens were for the
purpese of interfering with the rights of Negroes ia ths
" ares of registering teo vete.

 Ia the Greenweed case, we have asked tke court to
hold that the right te register without intesference
iscludes the sight peaceably teasssesble and pretest
grievaaces which srise out of effortes of Negroes te
register. I expect that we will have s heariag on
this Queotion im Mississippi early mext fall.

At the present time there is under coansideratisn
by tke Court of Appesls fer the £1£th Circuit the Questien
of whether or mot 8 schoel board can refuse te redhire o
school teacher spart frem any questios of ceatreact arrangee
meats or of temure if the refusal te rehire was for the
purpose of iaterfering with the right to register teo

. yote. Im that c¢csse, the District Czurt feund sgaisst

us snd we teok the appeal. If we sre successful, we mnein-
tain that am iantegral psrt of the zelief imcludes re~
eapleyment and back pay.

RN

In every single instance that has been repeorted
teo me, we have iavestigated the matter a8 rapidly as humanly
pessible. These cases are difficult, however, for the
censea that we are required te prove that the defendant‘’s
puzpese was te imterfere with registrations and voting.
This i3 set as easy burdesn.

So far our iavestigstiea dees net shew that the
gecent events ia Birmiaghsa are selated te zegistration
and veting.

If I cas be of any further service te yeu, please
let as know.

Siacerely yo-ti.

Surke Narshall
Assistant Atteraey Cenmeral
Civil Rights Divisien




From Burke Marshall

Attached is a proposed reply to Nz, o
Meserve's letter of January 2, which is o : :
also attached. This relates to our running - ' -
dispute with Judge Cox, in which the . '
ABA is now participating. :




Hencretie Ben F, Caseseon ' : . TN
Ciscust Jubge, United States . : e T
Suist of Appesls fer the . Iy L. ST 2
Fafth Clrcuit o T S o
Meridsang Missiesippl - o i P . ..
. Hencrable John R, Brews e e . .
Circuit Juige, Unites States L :-'5'-: . e G,
Covrt of Appesls flr the , : L : L R
Fifth Circuit 4 R RIS ‘
Mo ielar, Jexas® . o B o ‘
Henorable Nilliam Harclé Cesm . e S
Chief Judge, United States Distrist ) e e T REARE
GCooet for the Sovthesm Daistsict PY S , - e
Misniasippl . :
Jeckeon, Nissleaipptl
Deag Juiges Caseson, Psows and Com: )

_ f am welting te yeu adout United 3tatee v, Wiesiselppd
(C.A. Ne, 3313), the threeo~judge covct Case finvolving the
constitutionality of certaim ssktions o) the Nisslssippl
ronstitution and statutes desliog vith veter tegistration,

Sinze the puspess of this letters ti te geguest o “&.“ .
trial date in the near future, I ohall set forth briefly . .- T
the «hronolegical hiaterxy of thle csse to dite, N 4- : .

. - : . . ) ° . ‘ N
Avgutt 38, 1963 o - - ) o o,
The Usited States filed 4ts Complaint, o

. ’ o - "

.

Ihe various metiens of the defendants ware .r;uod ve-
foz the three=~judge coust, The 00133'0 zwl
fottewey o, s o\ 207 F0
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a8 '3 av'yYide
statg=

The Lefencants® a0l
a-¢ zstien fog zore defanin:
ments were Jdenisd,

Tre Sefantents? gotion tc Stejeu
c:ctzine >f sdstectinn, was *evid

in ateyance for “decicicn wery
e>artly”, but Ceferring actiun on
ttis wotion wae act ts interfere
uith digcovery or tre sidingz »f the
answera,

The defendents® xa,tions 6 Sismiee
for lactc of jurisesiztase o>f tie ' sude
Jent matter was tekan with the cCase
tecaucs the Ccurt felt 5t wernt to
tin merita, . .

The dgfensiants® ®otion td guaad

ths three=-Jufige ¢ougt as to tertejn
mattezrs wae taken with tre cade for
detersination on the merats of the
cC338, ’

The m2otion te strile the thirg clalm
ef the Cozplaint wase taken with the
case, : ,

The asticn for Severaance cn Pelhalf . ...

of irdividusl circuit clerks and
nctions for separate tria. 3f clsise
was deferred until ofter Ciscavedy
was coxpletad, bDut the Court stated
that srrangessnta v3.1¢ bLe made to -
insure tlat noce 9f the registracze
weuld be Lept in attencdance at the
trial unnecessarily,
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(?) T2 Covernzant®s_actice for pro- '
ductios of records uader Bule ’4 '
‘"wes’' grasted, ° .
(8) Tie €eferdpncs ware glven 30 gays ¢ // ]

fzom March 12 Lo wkicha to ltlc

tleir -au-c:o. o - p -

Tts Court exphasizad tre importence of goimg ferware
witk d'scovcry. Jlge Brewn s:ated, after announcing the
Ceurn®s decislicn, “"that the 8lscovary sheouid ge ferward
with vi;oz”™ and that the Court voulc thea aa&c ‘Lapoltttol

as to 1h0 trial date, .

May 33, 1983 . - . RS

The answere of “the defendants uctoffllcd,‘m

. . . ) . . .
- ¢ ! L ] H

May 317, 31903 S . L A B

. Decfendant State of llazlonxppt setved tntat:ogntotlco
en tle olaintiff, ° .

June 10, 1063 e - - .0 ® : . ' ° ) .
Defendant Suith, registrar of veters of Coshosma CO:lty. :
ltastoltppi, sexved iaterrogatories on the plasintiff, . g s

June 20, 1903 NN o T <. S N
R R LI B fel )

Dsfendant l;.lci. registrar of voters of Claiderae L. S
County, Mississippl, asrved laterrogateries on the plaintitet,

. - N ]

e e e e e PRPUY. SSRGS U S el




Juiy b, 1963

. Defencant Wiggins, regilatcer of votita of Lovades
C:o.e%y, Missieslppe, sczved integrogateriece as tte plaintiff,

Juiy 30, 1963 ' -

On May 20, 1963, asd sgais en Jily 19, 1963, t*- defeansast
Stete of Klssicaipot filed auppiemental briefs 4o suppert
of its snrvricn to dismiss. On July 30, the delendsst Stete
coved the Court te cispose of the sotion 1> dississ after |
crasl srguzent asd pricr te consideratien of ithe sarite, N

Sestesber 1, 7068 L P

Ths tcited States filed 31t0 Ancsverss teo Interrogsteries,
~ns arswesrs cover the sactual basis to swuppors tte plaiantiff®s
ciaiss tor celtef. The snswers to the irtergogatories ere K.
containad in seven volyses., These volumes contsim the fellew= -

ing saterials . ‘ -

: 1. Naunes of Persens Coatacted . H
Names of Agente and Atterneys - E

TEis volume contsins the names, race, typs of Lo .
statement given, sducatienal level and other dacke e e e
ground inforastieon oa each persos coentacted by N
agrnts of the pleintiff ia conasction with thie

cause and the nssmes snd addresses of sgints of the T R

>lsiatiff whe contacted or intecviaved any ons is ) 2

conpection with this casse, "L ‘ . !
.. . . S au,, .

a. Statiatics : : ‘
* Census-fegistration-Veting 1890-1603 .

"* This volume covers State-wide gegistyatios .- ..
statistica by ceunty and by gece, vith dates for . ' .
the fellowing specific Gates: 1890, 1099, 1934, < -k
103, 1960, 1963, - - U VP E
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3. TPurpose of Laws 1890,1954,1960,1963
Decrense ia Negro Registraticn xs'ofxtso

This volime conteins the factual bseia showing
€1) the racially daiscriairatory purposs of the
zegistraticn lsws uniur attacky (3) white prieary o
practices 4in Mississippi, and (3) the decrease ia il
Kegro regiotsation eimce 1890,
-~

4, Ccomparisen of Bducation for Negrees
and White Persons, 1890-1983

Thies volume contains the.fatts which skov that
ia Mississippi pudlic s@ucation previded for :
Nagroes was and 18 iaferior te the pubxtc educatios
provided £or white persess, . ’

-

3. AA;-Q:- ) ,
-. Appendix A . .

oot

* This voluae contains the asswers te vaziouws o

detail. 1In addition, the Appéndix te this volume ’ N

details the factual Dasis and methods By whieh ‘.

wtite pelatical supremacy was estadblished and

" 'saintsined io Mississippi prior te the imple~ o
sentation of the gcenstitutiomal Linterprqtaties

teat in Narch 1938, .

- -

. e

« BeSodmn g

153 ' ) _ .
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These two veluses include, by county. ] .-
 factual dats siace March 24, 1933, the date ol : Se
impleseating the intespretatioa test, that < .
Negrces have mot been permitted to register sisce ’ - -
th: adoption of the test, 2o addition, on snalysis - - -

badaiad it hi it vt

interrogatories wiich did not seguire great o -'~"-*‘

a7, Appendiz B - B S

of the spplicatioa forms eof certain coeunties shovs - .5;;“
non-uanifers sdaiaistratioa of the veting lawve wader - o



sttack, favored treatzi¢cn® te wvhite
persors in elmirister.rg thess laws,
srd the unlimited discretisn veated
ir. tke registrars te asdsinister thie
temt, )

‘S-:tegiee 33, 1063

The Snited Stetes filed Lts v-tice t¢ tese tas orald
g-3:-1:tlone of thistearn zegistiars snd cne €aputy regle-
tier in certain Mirssieeippi Cosntics, Prsisr-te this time
tre Lnited States %ad te2n aggotisting with the lavgers
fco “nn defendanis to set dates ord placer for takicg the
sepoaitions of tbe @efezaent regifirar without actisce,

We were adle 1o Sske arrangerents and Bad sct dater to
tese the degpnmitioss of te> @f thLe defendent regiagiars,
The Jderendents Boved teo guash the teking of depasitions en
the r.urds that {t plece2 & Nercekip 6n thes and that the
Ce:zuitione should nct te tasen until juriadicrsor of the
C ur® Lel %“corn detercired, Af%sr sn coral acrguaent, Juége
Con entes-3 an crder tayirtg the depositicns uaral fusther
rr3er of tas Ccurt "to ensbdle the Ccuct s ge-counstituted
cn Sﬂp"ibe 12, 1963, te ergenize ni become fasiliar with.
the ssues oné decide at s Comfaceace ' e cailel Dy the
thess Juiges Just what issues will Ba preernted to end
deciled ty the Court sc as te make more spparent to the
F3rtica just whet testisony may De coasidered and desiradle ..
and neceesary.,” Thus, 8o Jepositions %ave tsda takenm,

In view of the difficulty end delav which we have
exge:irrced and »aeovbtcdxy will experaence in pgesaing
f21 S:riner discevery by wey of depositiuns or othezwise,
we have coacluded to forego aany furthes depcaitions except
fcg tr.s¢e absolutely necessary tecause witlnessen sre
tevord the teach of the Court®s audpienas puver and will
net valuatarily mske theaselver availedble for trisl, As
te those limited daposatians,.we will notice and take them
“sfter the case is°'set for tzisd at a specific tise,
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~The issuea which ara invelvasl in this case orey

- 1. Swuit Agsinst tle Stete - . - : ' f'¥ﬂ>

- The legal issue i, in this sttack em the , <
constitutionelity of Missiseippi veting Tl
lavws whether the Staste, by victve of the ~ '~
conetitutional attack on thae wvoting law T
and by wvictue ef the Civil Rights Act ef
1960 (Saction €¢01d), wrich paraits Jainiag
ths State as a defendant, whether tha State.
is o prope® party is this latigation, As
initcated, the Sefendant State bhas files
suppleacntal triefs on this issve, .¥We will
f11e a shoert ceply teo thnir driefs by .
November 1, 1963, -

. N T R ‘,
. ] 1k

.-

.

.

.
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2. Constitutiomslity eof Certain Lave «

The lswe which sre attacked as bnl.( ia= ”fA o ;;:
valid in this cese ares » : ’

8e Scction 244 of the MNissisesipoi Censt,, as
. . - smended (and its sawnlementang legsse~

‘ latien)--providss for the constitutional
interpretation test and for thg duties
and edligatieon teat, . N

: —— .L-‘,.‘;;L-;_ ECLORE

b, Section 241-A of the l!cltonfppi . - .
Constituticn, sdopted in 1960 (and . _

its ierplexenting legislation)es . Shommeeeer e e e
provides for a good soral chesrastag )

- teat a8 o precrequisites to registratiesn, S -

6, Section -3209.6 of the Mississippi T
Code, a8 asended in 1960-gpesmats - R . N

the destruction of Swern Writtea - - - A | S
Appiication Pozas fer lo;lutt;tlo. STt o

. by lecal t.‘.l't.t.. _ S el

- e . T e AP S
N il e e
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4, ¥ovse Bil) §°0, 3942 (anq-.cd Sectien SGRRE
. 4213 of e uaool-anr,t CcAe)-» . . »
digacted that tle statute which ree N
Quired spplsceation foz1es te de soue A
pleted by apolicants without asristance = - -
was sirncdateory amd thet 8ll blesks om . ..
. the applicatien muvst e “proyearly and e
tesponsively™ cozplet=2 qnd that the
oath, aud tr: aprlizatien feta must be . .
sigred separately By the spplicaat, " o

- . -

o Hzuse Bil1 933, 1963--pravides thet L ) -
applicants must geturs to the zegise S o T
traz®s office after tre waiting pecries '
fer pudlicetion, to Zetareine whethes
Re bas passed or gtailel zegliateration, . L
Thie Bil1 also prevides that the regise T G
trar aay met teil applicants whe foedd . = -
to -quelify for regirtration the reasons ) g
fer fallure tecause that aight ganstie R ‘ ’
tute sssistance on & subsequeat applie e 0T

. catioa, .

f. Mouss Bills A22 and 33¢, 1983--ehich

. provade the procesure sfor publication S .
¢f nsnes of spplicants for regiestration T . L
is the mewspapes and estad: ishes the -,

zight of any quilified voter to challeage. . L
the qualificetions of any spplicaat, - T VR
This statvte aiee sets up an adelniee - . P
tzative procedure to be follioved ia the ' o

eveat anm applicsat {s challenged,

e @
. -~ .. —- PR _

. . E - -z

3. The Relief = ' < | .

s. What should be the specific terms of the
injunctisa, This will invelve a deteraie
astion es te ‘the ‘qualifications and o ° B
Standacds te de required for rcgtlttltlo. S
. la the event of a declaration of uae
cg-ctltuclolalttyo . ‘




e . " 'ss@ the procedure teo de used ia

- Y hd

 office beginning that day. Ths exhidit 1ist will centais

- . - . -
. . N ) )
. . . - .o - .-

. A . 5 . .-

. .Ia the eveat of s fiading of o .

. pattera ané practice of dis~ - ...
csininstion there 18 aa fssue « T
te ths effest of such s finding’ s oz -

- N
o

-

the event of iovesation of the
sefeces provisiens of the Civid

Rights Act of 1960, 43 U.8.6C. oL
1971(Ce). S ¥ . :

N

These ftens--swit sgainst the State, the ceanstitutienslity
of the specified Nississippi laws, anéd the relief--sre, ¥ . - .
believe, & faiz stateneant of the issues which are iavelved .
in this ease, ¢ : : . .« '

To facilitate she trisl ia thjs wvass, the Unite8 = .
States £s praparing s 1ist of exhidits with exhidit . ’
suabers which we plan te {atsoduse ia svidence, 7This -
1ist will de seat te ths defendints by Nevamdber 4, 1963, .
and the dosuments theassives will .be =mads available to the . -
deferdants ia Jackson, at the uaited States Attoszmey®s

.
-
.y

<.
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coluans se that the defendsnts, aftez they have had ss8 ° BB
_ oppostunity te 1oekx at the exhidits, may mete asy questieas . 1ot
_es té the suthenticity of aasy decsument, This way we sss - -~ . ﬁa
identify the documdat adout whieh theze 4o meo dispute a8 - -
te suthonticity., Preef of autdenticity of these docunents . . “ad
would etherwise teke a-great deal of time at the trisd. . . "3§
. 1u sddition,  the Usnited States will file, by ISR IR
Nevasbar 4, 19463, supplesentasy ansvess te the intersegaes ‘e
tories which were f£L1ed oa Septesdesr 1, .This will bgiag - IO
up te date the materisl which we have previessly set eut . -
ia these answers, - « o a . R T e ,td
. Pinally, this -case desocves the fmmediate attention of . 3
_this Court. It Lnvelves the ceastitutieaality of Risedee- ~ " -~ ..3y§
‘sipyl vetiag Taws, The Gaited States c¢lsims these lawe i
aze invalid decause their purpese and effest is to depeive -
Negrees of the.right te vete witheut distinction of szace M
or coloz, The rights iavelved are very impeztaat, 4s the - e
* Court of Appesls recently stated ia Uaited States v, Atking - ?;HE?-
€C.A, $ '.'t. ”. .;.'“" st e e - ,-‘A B - .- ’ E 0.'3-
T LIPS R VI '
.". -, "-f . :: -! . .l .:;-‘.:é'-‘:. : " S :..“.‘ . ) ‘,_v.«':i'.‘ '_' ._»'._! )
,1.,.,,?‘ . ! _._i“‘,.: ; '-
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The cight to voate 4v one of gthe Ce . :
sest imperteast ang poeerful . At
pravileges which ¢ur desscretice B
) foerms ot goverament bas te offer, Lo -
. Altrough stetes aay regulate thip oLt
Tight, they ore subiect vte close - - -t .
Judicial scrutiay whe: Scing @ .- - - - T e
8nd ase 1isitad by the rifteenth e e
. Asendsent in additien te the rout- . i
- "..'.. o .

Aze~reingly, ve Delfeve that t8e estter of gecing fetoctd ﬂ

‘witl ¢he trigl sad eectctoa iz 1hi8 cese 14 of catzese . . .

utgeacy, . .

1 Reve sent copies of this letter te the .tto:acyu tot v

the defandants, i e T T
‘ '[ " ' Siaceralv, SRR
S~ " o . A A
S . e =
B { ’_"\___ - . d*
N : JONK DOAR N
N ‘Firet Acsistant I
I Civil Righte Divisien TR
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‘Washingtonm, D. C. =

Southern Bistrint of Missiselpyl
Buctoon, Sicsiocippt
October 16, 1963

¥r. John Doar
United States Department of Justice

Dear Mr. Doar: Pe: U.S. v. State of Yississippl
Civil Action No. 3312(Jacksom)

I have & copy of your letter of October 12 regarding

_the above case and thought that I bad wade it clear to you one

g4t and the sooner you get that through your head the betteér you

~be shelved Jjust because you are in a burry to make some kind of

~ lar and completely improper procedure simply for the advancement

time at Hattlesburg that I was not in the least impressed with
your impudence in reciting the chronology of a case before me
with which I am completely familiar. If you need to build such
transcripts for your boss man, you had better do that by inter-
office memoranda becasuse I am not favorably impressed with you
or your tactlics in undertaking to push one of your cases before
me. I spend most of my time fooling with lousy cases brought
before me by your department in the Civil Rights field and I

do not intend to turn my docket over to your department for your
political advancement. You have been gliven every consideration
and every courtesy in ny court and I don't think that you have
any sense of gratitude or appreciation therefor. 7You ere com-
pletely stupid 1f you do not fully realize thet each of the )
Judges in this court understand the importance of this cacse to
211 of the litigants. I do not intend to be hurried or harassed
by you or any of your underlings in this or any court where I

will get along with me, if that is of any interest to you. I
do not think that the very important motions in this case should

showing in your docket eand 1 ghall not vote for any such irregu-

of your political goals.

v AT TR L s (A B A V e RI R e e T L Iy
AR T i ",'."J'w:v"lf'.l gl hoa) i

It might be well for you to give some of your value-
able personal attention to the Yalthall County case pending
before me after arguments which you attended and subsequent to
which {ou have not responded to a request of the Court for
valuable information which is holding up my decision in that
case., I just wonder if you have lost interest in this case "~
since you are undoubtedly so efficient and alert in calling
matters to my attention in the subject case, .

Yours very trﬁly,.

L £t VRY e

wWHC:afc




Honorable Ben F. Camerom
Honorable John R. Browm

.
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I an velting te yeu sdout Unitad Segtey v, Vississlpps
(C.A. Ne, 3313), the threo=Judge cowct ceze iavelving the '
constitutionality ‘of certain sebtions of the Missisetpps
constitution and etatutes deslliag with voter t.‘llt!.tt.lo

N

T

)

Sinze the puspese of tais 3c¢totli§ te zeguest .‘flila’"

‘trial date is the near fetura, I shell set forth briafiy ..
the 4hronolegical histery of tals case te date, P

s antig s -t P T I T R ]
—— 'r'-"“:i‘ bl S " L2 el

‘@ oA,

. ) . ® ° : A N -
Avgunt 38, 1063 . L ) L . ceeL T
The United States filed 4ts Colptalnt.‘ . N ’ .
e ) - . I o .
Mareh i. 19¢3 - : S
The varieus moetions of the defendants were argued deeo :
foz 1he three~jusge court, The Covrt's s ¢}

gt L E T R PP I Y
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Nonrretle Ben F, Casoten . T
Cirruit Judge, United States . ' , ~
Zeirt of Appesle for the | LT . ... e e m -
Pifth Clecuit o ' — SN £
Meridsan, Misssesippl : . . ‘.
- Neacrable John R, Brows .. .. - . y e .oy
Cirtuit Juige, United States . e T o ﬁ*-'.{*qg
Covrt of Appesls fur the - ' o HE
Fifth Cizcoit B
Nosston, Texas .« . ' - .
Hoeneradle Wilillam Marcle Cex , S
Chief Judge, United States Distrigt ° - : T
Coutt for the Sovthesn Distzsct of . - «
Misnjasippd . 3
Jeckeon, Niasicoippt : Sl 2
Dest Juisges Camecon, Browa and Cou: SRR 1 3

T
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The Cefencants® avo::isna 15 avtvrie
¢ zatien f:gr zore cclua;te artgige-
senta were Jealsd,

The 3cefzndcnts? cotisn to steywe

€:3trine 3f adstectin, was “ei@ — - ——— e

is adeyance for “dacisica very

arartly”, bdut deferriang actiun oa
ttis cotion w2s 20s te 18%¢*fere )
uith Giscovery or tre silins ~f the
answers,

she dafendgnts® coatlerns 1o livtaies
o1 24ac% 0f Jjuriesiztias of the ' su%e
Jent matter was taken with s casa
because sz Ccuct felt It wert to
tb! segite, .

The 4gfanisnts® mctisa te Quesh

- the threc=Julige coucrt as to te¢rteian

zstters wae takea with tre case for
determination on the .Ct&t. of she
8380,

The sotion te strile the thirs clcll
of the CQ:pxstat wss talen with the
case, . .

The sotica for scversace ¢n delalf

of individual circuit clerks aang
notions for secporate tria. 3¢ cliiee
was defarred until aftes dissaverdy
was corpleted, but the Court stated
that arrangesenta vouLl1é ba made to
insure tiat noce of the registrage
would bde kept ia attescance at the
ttlll sanecessarily,

s,
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€?) The Covernz:at's_sr:lec fer proe . !

ductieos of recosde under Bale 34

- was' granted, °
(8) Tie &efendants were glves 30 dcri ¢ ]
- ' fzom March 12 La wiich te file - e o
T - - their anouct.. -—— . - ——

The Court axphssiszed the faportance of going ferwvaré
wathk diacovory. JUtge Brewn stated, after snneuncing the
Court®s decislon, “thet the discevary shouid go fervard
with vigor”™ and that the Court vosld thes nalc dispesitien
as to the tttcl dste,

May 13, 1963 L ' . T
' The answers o! Tthe ‘cfcnd.at- were lllc‘. - .

. . c ) - ) . ‘e _'.‘-,
May 37, 1953 AN e . ¢ .. Tk

. Defendant se.tc of Illlll!l’pl segved lntot:ogutctto. :

os tle¢ plaintiff, ° - .+ A . . f:,,.?
} . . o .. - L4 ] . ) '.‘ “, ) .f "
June .0, 1963 R : : e -, 7 AT U

- - - e e mm e e — - o PRI - L o

“el- [ 2

- Defendant Snltt. gegistrar of 'Qt‘tl o! Coahons c.-nty. S )
lta:loa&ppt. sesved lntottogstotlcl o ttc plot-ct{l. s R M

- * . e T, e
. . o . .

. . ) .- . . SUIEERRELE £

JU"‘ M “"b"? K e ;_... LRI .'. Y ) : . ) . .:
K g P3 . s Y i
Defendast Nasley, 8¢¢£ot:nt of voters ol Claideras e

County. uto.taatppl. lotvod daterzogateziss ea the plnlnt&t!.
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duly t, 1963
. Pefandant ltg;taa, :cgt-t:.r of voteszs of Lovades

Jﬂll 30. 19¢3 * *

State of Kisstieasipps filed auppiementil briefs ia suppert

of 4ts mavicn to disafes.

Osn July 30, the dslendaat Stete

moved the Court te Gaspese of the motien t> dimmiss after

czal ergunent and pricc te consideretien of the merite,

: . ) .c' .
- Sestender 1, 2063 . - . -

Cousty, Missiesippi, sezved intesrsrogsterica an the plaintiff,

-~

The Fctiod Stetecs filled 4te Ansvers to Interrogatoriea,

The ansvers cover the factval basis to suppors the plaiantiff®s
The snawers to the igsterrogatogies are
These veluses costaia the follewe

claiss for celief,
contaiangd 4in seven veluses,
dng usterials ‘ _ .

. 1. Nanes of Vazsocs Centzctad
‘ Names of Agents ang Atternays

This volume contains the asnes, zage, type ol

ctatement givea, sducational level and other dacke''-:

. ground informatios oa each person centaeted By
egrats of the plaiatiff im connection with this
cause and ths nsses snd addresses of sgents of the

< 2leintiff who gantacted or ianterviewed any one ia
conanection with this casse, <L .
T S St Y
de Stutlattea

C¢nonc-lcgllt:utxan-'otta‘ 1090-3003.
ah This volume covers State-vwide gegistration
statistica Dy county and by race, vwith dates for.
the foellowing specific Gates: 1890, 1399, 193¢,
1”’. 1"0. ".‘Q . - R L -

% L e
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On Nay 20, 1963, s84 again o0n July 19, 1963, the defendant

os .

¢

L.
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3, Purpose cf Lows 120D,1954,1963,1962

Decsense iz Ne;rc Reglstration 1890-1934 lt=if
L]

This volume ceateine ta~ factual dssis showiag
€1) the racially discriminatory purpose of the
zegistratica lave ualduz attack, (3) white primary
practices ia Nisaissipps, and (3) the decrease ia
Negto registratioa since 1890, .

[ ]

and White Parsons, 15901943

This volume contalas the.ficts wvhich show that
in Nissiesippl pudilic ecucction provided for
Kagroes was end 18 iaferior to the pubidiec educatiea
provided for white persocas, . i

. s
Moo seiatr e

X

-
—. -

S. Aasvers . - s RS

< Appendix A . , ) BN

° Thls voluae contains the saswers te variows . .. :
interrogateries wiich did not require great R
detail, 1Ia addition, the Appéndix te this volume - . L
" details the factusl basie and methods dy whieh = .. -

white political supremacy was eatadiished ang :
" waiotsined is Mississippi prier te the imples .

sentation of ths sonstitutioaal iaterprqtatien

test 4a Nazch 19385, . :

6A7, Appendix B . R : ) : f
: 183 B o .
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These twe voluaes include, by couaty, . - , ce
factual data since March 24, 1953, the date of : :
impleneating the interpretation test, that . "
Negroes have not been persitted to zagister simce ' .-

the adoptiocn of the test. Ia acddition, sa wnalysis - ]

of the application foras of certain coeunties shovs
aon-gnifezs adaninistratieon of the vetisg lavws uades e -

8
B

. ' . ) . & . . ‘ -7" B %j "A‘ -




stteck, favored treatacnt te whits

persops in alministerirg thess lavws, - : .
_std the wanlimited discretion vaated -

in the gegistzars te aduniajister thaie -

tent, '

- - - . - [, ——

The United 8(0?@. filed dtea w~tage t¢ taae tis eral
d=;041ti{ons of thistean zegistiare sal cne daputy regla- R
trez in certaia Missieeippl countice, Psrior-te this tise e
tke Vnited States had deea asgotietiag with the lavgess e
foc <hn érfendants to set 9ates and places for takiag the
fepouitions of tbe Gefendant regiftrar without neties.

We weze able to sakc argangexents and Bad set dated SO

tese the deposltions of twe of tie defendant zegiatiacs,

The desendects soved te guash the taking of deprsitioas o8 .
the jrounds that (¢ plecrd & Rersskip 6m thes snd that the Ce
ée:duirtions sbould act t- tacen until Jurisaictaas of the °
Cour® Led Seen detegmired, A8€%-: sn :rel acgusent, Julge .
Coa ¢ntesed an order " teving She depositicny untal furtheg o
agéer of tas Ccurt “te enatle the Couct 8¢ ge-cometizuted =~~~
en Septesher 13, 1963, to ergenizs ani bLecome fesiliar with. ’ .
the :asves ond decide at & comfarzace 'm to called Dy the ‘ :
thrss Jucges Juet what issucs will ba presentad t3 and R S
deciled by the Court so as to make mors spparant to the _ .
partice jJust what testieony say he considered end danizadle.. -~ -

and neceesary.” Thus, 8o depositions have tada tekeng ',;,‘ﬁ§$3:

X

In view of the difficulty snd delayv which we loﬁ.
ergaierced ansd vadoubtedly will experaence in presaing
£33 {arther discovery by wey of depositivne OF othexwise,

‘
~
R
e

‘S-ptesier 13, 1983 ' -

wve have cancluded to forego asy further deponitiens except e
for thuse abselutely necessary tecause witnessea are R R |
. tevend the reach of the Court®s sudpiana puver and will - .. £ SN
not voluatagily meke thesselves availedle for triele As S .
te those limited depositicns,.ve will notice and take thes S
ofter the case is°set for trisl at a specifaie time, = =
. e’ - -

H
4
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_The lesues which are invelved fa this cese eres

1. Suit Agsiaast the Stoto.-

« The legal isswe i3, ia this sttack on the

constitutionslity of Misssnvipri veting
1aws whather the Stete, by victee af the

constitutional attack em tha vetimg lew . .

snd by virtue of tae Civil Righte Act of
1960 (Section 601D), w*ich pezaits Jolnsang
the State o8 o defrndent, whethes the State.
is o propeP perty in this litigatien, As
tnsicated, the defeondant Stite hae £f1le6
. suppleaental briefe on thies ieswe, .We will
£file a short geply to thaigz Sriefa by
Nevember ‘. l").

. -
M . hd L .

P

3. conlfﬂt.tlouollty of Certais Lave =
The 1lsws which are attacked as Yeing ia-
valie in this case arssl .

. saended (and its fspnlementing legses=

interpretation test and for the duties -
end edligatien tast, v .

its irplecenting legislation)e= . -
_provides for s good smogsl chaszastes -

Section -3209.8 of the Missisalppd
Code, se .amsnded in 1600=gpeasas.ts
 the destructioa af Swegm Wgittes -
Lppiication Foras fer Segistration
9y 3decal Zegistiazbe

a. Section 244 of the WississtpoiConst,, o

1stien)-=peevices for the censtitutional

Section 2(1-&,0! tha Misstenippd «
Conatitution, sdepted ia 1969 !na‘ ..

test as o precequisite te registsatios,
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¥avse Bill OO, 10*! (asaaded tcr!tet . -

4212 of thae M;uol-.xppt Ccle) -~ o x

di’zacted that tle statute whaich rre :
Qquired spplicatscon feores te e zose :
pletad By applicants without asvistamgce LT
" was windatecy amd thgt 81l bLlanks o8 &
the applicaien cuat Se “peoyecly and .ot .t e
tesponsivel~ ™ canplct~2 qud that the . A
outh, and tre aprls:atieon ferm must de . ] . -
signed separateiy by the spplicaat, T e T

House PBill 703, 1083--pravices thet : E
applicanta wust setura te the segise ' [ . g
traz®s office after tpe vaiting peries B S
for pudlication, te Jetacsine whethes ) I -
Re bes passed or failel gegistration, . & Taat
Thie Bill also provides that the regive o
trar may net tell applicants whe fedld =~ . . .- e
to qualify fer regintration the reasens . L e
foc fallure decause that might genstis | .

tute ssefstance on 8 ssbsrqueat applies f%' N D éf .
cetien, - ;- - e BT

House Billes A22 and #9¢, 1962«-wiiech
provide the frccesiurn tor publication .
of neges of applicants for segistration
ia the newspaper and gstablishes thg .
right of any quelified voter to ctsxlcago- .
the qualifications of any applicant, -
Thia statute aleo sets up an sduiniee~ %
tzative proceduce to be folloved 4ia the
event an applicaat Lo chtllongo‘. .

TR ’
- . - ’g- ‘~..—,_ .- H

. et ® < - '.-'."4_
'.1‘.‘ -« . . . - - N ) o .

¥hat should be the specifis tecas of the
iajunctioa, Thie will involve a deteral- .
© astiun o8 to "the qusiifacations and s ° _v_f;_,f,m,ﬂ'
" otandagds te bde tc;ut:oa for rcg(atr.tloa A

1a-the event of a declaration o! use - :
¢on-tlt-t£o-.xlty.. e ca
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.. oppoitunity te 100X at the exhidite, may note any questions ﬁ{f E -
.. 88 te thc.;uthonttctty,of 8ay dogcument, This wvay we caa - 'zj”'i

c .- - Tenle,

* e e w P e . o
- . o ¢ . !

ot . . ~"

. patters god prucilca of Qis~

- . ¢rimisetion thesre 13 an issue . -

s 77 te the effect of such a fiaifag' ° » e e e
' . ‘and the procedure te de uwsed in S R

gefeagee previsions of the Civis LT .
Rigits Aet of 1040, 43 ¥.8.6, . .

'Aeb

P
- et e

1971Cede R A Y 4

These ttcas-Qltxf sgainet the State, the coaatlintlén.&(ty"”‘ H

of the specified Nississippi 2aws, and the reliefemgre, X . - .. q AN
belicve, u faisr statement of the issues whieh are iavelves’ ;- ERREKE N &
is this case,  ; . . ‘ Lo ,.32
o ) . - LTI 1

<o facilitate the trisl ia this vase, the Vaites R
Stateu is preparing s 1ist of exhidbits with exhibig - Wy
.nunbess which we plen to {atcoduce ia svidence, This . e N
1ist vill de sent teo the defenddnts By Novembder 4, 1963, . .- B

and tle dcguaente themselves will.be mads availadle to tae .
Gafencants in Jackson, et the united 3tates Attoraey’s Sial i
office beginning that day., The exhidit i1ist will centais S

coluzns’ 30 that the defendants, afteg they have 2ad aa ° :

ddeatify the Gocumdsat adout whieh there g8 no dispute as . .
to. authonticity, Proof of autdeaticity ef these documents L Y
.would otherwise take a-gzeat deal of time ot .the tzdad, e

. eddition,- the Uqf%ed States wiil tlio. bi'

’;;"uovolbor 4, 1963, supplesentasy snsvers te the interregae ' -

tories which were filed on Septeadber 1, .This will bdgiag - .
Up te date the materisl which we have previowsly set eus . IR
ia tdose asaswers, - . . .t . » R TS
| : e & - RPSE A
Finelly, tais -case desscves the finaedliate attention of
this Court, It invelives the constitutionality of Missige -

" "aippi votiag Laws, The Caited States claias these lawe

aze invalid decatse Shelr purpose and effest ie to depzive
Negroes of tke.right to vets ithout distingtion of zgase

" Of coler, The rights inveived are very {apestant, As the B
Court of Appeals -zecently stated ia Usited States v, Aektng .

€C.A, 3 3ept, 30, 2943)s o
.. e e, o ¢
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. The cight 29 wate 18 one of the _1" .

. " mest impertasti eng ;overful . .
N pravileges which cusr desriratic Tt
forn o2 govarnment hes to offer. : <

"; : Altrough states aay regulate this ! :

zight, they are eublect te close - - < .o

. Judicial srruiiny wher 1eing se- - . s - .

. - 8nd sse Jimates Dy the Fifteanch . S
. " . Aseadsent 4n affitien te the Paur- :
. '.C.‘..

. LR

Aceareingly, we bollin 2Lex the setter of ‘ooni feteegs - .

‘‘witst Cthe trial and decieivm im t%is cevne t1a of eatreme -

utgescy, . . . . o

C o 1 nave seat coplas of ttu xnttn te the .uency- for 7
) thc uf.uuu.. T

. - - *
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- Burke Narshall » DATE: _
Assistant Attoraney CGeameral : Octeder

.

Civil Rights Divisies

fuon.: #iarold M, Greene _
\ Chief, Appeals and HHG:bcO.

i Research Sectien

supjecy: better fzom Judge Cox to Johm Doar - United
States v, Mississippi, C.A. 3312 (S.D, Miss,)

- Attached {5 a memorandum from Alan Marer ...

DEPARTMENT OF JUSTICE

29, 1963

concerning the possible disqualification of Judge
Cox om the accouat of his letter of Uctober 16,
1963, to Johm Dear,

: 1. Techaically speaking, except for ome
statement, the dias im the letter is directed a~
gainst Mz, Doar personally rather than against the
Government, It is unlikely that a charge of bias
and prejudice can successfully be made where the
judge is prejudiced against the lawyer rather than
"against the cliemt, This is so particularly where
the Government is iavolved simce, at least ian theory,
the Government may be able to substitute other at-
torneys for those against whom the Judge has exhidbited
antagonisa,

2. The exceptioa te the above is the state-
aeat that "1 spend most of my time fooling with lousy
cases brought before me by your Department in the
Civil Rights field. . . " 1 suppose that 4€ the
matter were to be litigated, Judge Cox might com-

tend that he meant that the civil rights cases wo¢ —--——- -~ —

had brought in his district were "lousy” cases, ia

the sense that they were either lacking im evidence,
were poorly prepared, or werse otherwise inadequate,

In ether words, the Judge's statemeant could be inter~
preted teo mean, aot that civil rights cases are "lousy"”

per se, but that the Department had brought civil rights

L

cases in his court which happened to be "iousy."

3. wnotwithstanding these more or less
technical arguments,l think Judge Cox's letter would
normally call for his disqualificeation. That letter
4s couched in such non-judicial language, and shows
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such as sbviows lack of restraint, that fair-niaded -
persoas would prebably be convinced of his prejudice _ o
against the Governament im civil rights cases, b Y L

. met impressed with such decisions as United States v,

. 16,000 Acres of Land, cited in Nr, Narer's meaorandum,
which appear to hold that prejudice against a particu- v .
lar group of cases is not sufficiesmt, 1f it is shown p
that a judge is imdeed prejudiced in a particular field F
(e.g., tax cases, negligeace cases) it is really
iTrelevant in terms of trial fairmess that he may »e
perfectly objective or favorable to the same litigamt
in sther types of cases, T

' 4, 1t is my view that if we filed an affi-
davit of bias and prejudice and Judge Cox refused
to disqualify himself, we would stand aa excelleat
chance of prevailing im the Supreme Court if we werge -

representing a private 1itigant,

My doubts concerming the advisability eof
pursuing this course are based ian part upom the con-
siderations which Mr, Marer details in his memerandus,
Additionally, I have s feeling that the Goverament
should be and must be coansideradly more cizcumspect
in seeking to disqualify judges thana would be a private
party, The Goverament, after sll, operates im maay
courts invelving mamy coatroversies thzoughout the
land, It would met de crippled -- as might be a
private party -~ if it had te put up with a judge whe
is prejudiced against it in a particular case or group
of cases, Moreover, the Governmeat has maay ways of
making its iafluence felt which are not opea to & pri~
vate litigant, from the expenditure of funds for appeals
to the appointmeat of judges and the enactmeant of
legislation, For these reasons & stricter standard
would -- justifiably, I think -- be applied to the
Goverament than to a private party,

uUa balance, I recommend against moviag teo
disqualify Judge Cox,
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Letter from Judge Cox to Joha Doar Te united States

- 1 have examined the law on the question

of filing an affidavit of bias and prejudice against
Judge Cox oa account of his letter to Joha Doar dated
October 16, 1963,

' 1, Judge Cox®s letter was writtens in re-
sponse to & fetter addressed to Judges Cox, Canezon, .
and Brown, by Mr, Doar, dated October 12, 1963, V/
in reply, Judge Cox said thats

e o o 1 thought I hed made it clear
to you one time at Hattiesdurg that
I was not in the jeast impressed
with your impudence im reciting the
chronology of & case before me with
which I am completely familisar. If
you need to duild such transcripts
for your boss mam, you had better
do that by inter-office memorands
because I am not favorably impressed

with you or your tactics ia under~
taking to push one of your cases
bvefore me, '

1/ Mz. Doar®s letter set forth the prior proceed-
Tngs in the case, explained his views of the issues
and certain other matters, asked that the case be
set down for trial at am early date, and emphasised
the impor tance of the case. Rothing im the letter
would warrant the kind of reply Judge Cox made, -

e .
chr i



. ghe letter thed cemplains that "1 spend most of =y
time fooling with lousy cases bzonght‘bcfcto as by
your lcpt:t-eﬁt_ln the Civil Rights field and I G0
sot iatend toO turn ny docket over to your pepartment
for your political sdvancement.”

Af ter suggesting that Nr, Doar has RO
agense of gratitude of spptecittion' for the cea=
sideration snd courtesy Judge Cox has given bhim, the
1etter states that M. Doar is "completely stupia 1if
{he does] not fully realize” that each Judge under~
staqu'ghn_iuporttucc of the pending case (United — —TiI— T
States v. State of Mississippi, C.A. No. 33YI7, &nd °*
that the Judge does not jatend to be hurzied of
Rarrassed "by you or any of your uadeclings in this
or any court where I sit and the sooner you get that
through your head the better you will get along with
me, if that is of any interest toO you." The lettez
then declares thats

1 4o not think that the very
important sotions in this case
should be shelved just because 2
you are 4n a hurry to make some : =
xind of showing in your docket
and I shall not vote for amny
such irregular and completely
improper procedure sinmply for
the sdvancement of youtr politicel
goals. .

pinally, the fetter suggests that "it might be well"® E
"for Mr. Dosr to© give some of his nyaluable personal ' -
-~ attentioa®™ to the Walthall County case pending be- '

fore the court, and states that ny just wonder if

you have lost interest in this case since you are

undoubtedly 80 efficient and alert in calling aatters .

to my attention in the subject case.”

The question 4s whether this letter pro-
vides & legal basis for s motion to disqualify
Judge coxe. .

2. The question is govetncd by statute.

28 U.8.C. 144 providess




Whenever & party to ARy pro=
ceeding in s district court nakes
and files a timely and sufficieat
affidavit that the judge befeore
whom the matter is pending has s
pecrsoaal bias or prejudice either
against him or in favor of any
sdverse party, such judge shall
proceed no further therein, but
another judge shall be assigned

to hear such proceeding.

The affidavit shall state the
facts and the reasons for the
belief that bias or prejudice
exists, and shall be filed aot
less than tenm days before the
beginning of the tera at which
the proceeding is to be heard, or
good cause shall be showa for
failure to file it within such

time., A party may file oanly ome
such affidavit in any case, It
shall dbe accompanied by s certifi-
cate of counsel of record stating
that it is made in good faith,

' S. The leading decision construing this
statute is Berger v, United States, 255 U.5. a2
(1921)., In that case several persons had bdeen
indicted for violation of the Espionage Act of 1017,
They filed anm affidavit of bias and prejudice, which
was overruled by the district judge., The case
ultimately reached the Supreme Court after trial and
conviction. The Supreme Court, construing the ze~
quirement that the affidavit must set forth facts,
said that ". . . The reasons and facts for the
belief the litigant entertains . . . must give falrs
support to the charge of a bent of mind that may
prevent or impede impartiality of judgment.” 2535
U.S. at 33-34. And, said the Court, the statute
means that ". . o the tribunals of the countrcy shall
not only be impartial in the controversies submitted
to them but shall give assurance that they are ime
partial, free, to use the words of the section, from

i3 i)
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any spias or prejwdice?® that might aisturd the normal ! -
Course of impartial judgment” {emphasis added). ass T
g.85. at 36. 2/ See alse Connelly v, United States

pistrict Court, 191 F.28 692 (C.Ae 9 .

: on the basis of the ggglgi case=-=the only
suprene Court dcecision concersang the necessary com-
 ¢ent of the affidavit—es strong case can be made ia
support of disqualification of Judge Cox. The general
tone of his letter, taken as s whole, surely reveals
hostitity toward mot just %z, Doar personally bt ToUEETTTTT S
_toward the Government®s civil rights cases in general. -
It suggests that the "political goals™ which motivate o
~such suits are in Judge Cox*®s mind unwor thy goals.
There would secem to be 2o other reason for him to
_ehatccteti;c them as "political,™ an expression which
instantly brings to mind the common Southern chasge
that the Administration’s civil rights program is
motivated solely by & desire to win Negro votes, :
All of this is highlighted by the sentence which reads.
that "I spend most of my time fooling with lousy cases
brought before me by yomr department in the C{vif

Rights field . . o« e

These expressions in Judge Cox‘'s letter,
it would seem, "give fair support to the charge of o
bent of mind tbat may prevent of impede impartiality
of judgment.” They hardly comport with the Berger
rule that the judges wghall not only be i-purt!u!‘
but "shall give sssurance that they are impartial®
apd *free . . o from any bias or prejudice® that
might disturd the normal course of_inpa:tlll Judgment,.”

. 1f, therefore, Berger v, United States
stood alope, it would seem tgat a sound basis exists E
upos which to seek to disqualify Judge Coxe _ 2

-

2/ The Berger case also reiterated the holding of
§% parte American Steel Barrel Co., 230 U.5. 35, that
%. < o the 5!&3 or pre]udIce which cam be urged
sgainst a judge sust be dbased upon something ether
than rulings ia the case.” 255 U.S. at 31, See¢ also
United States v, Lattimore, 125 F. Supp. 295 (p.D.C.,
954).




. 4. The lower courts, hovever, have is the
forty years since Berger givem the statute & more
restrictive interpretation. :

(a) It has been held that for fhc Onited

States to disqualify a federal judge the judge must

be biased, not simply against a class of governmeat
cases, dut against the goveraoment 1tself. United
States v. 16,000 Acres of Land, 49 P, Supp. 6
(D.Zan. 1942)., 7That case was a condemnation pro~

ceeding. Apparently the affidavit filed by the e

government charged the Judge with hostility te
condemnation suits, The court said (49 F. Supp. at
650, 651):

» Inpersonal prejudice resulting
from a judge®s background or
exper ience or prejudice against
a particular type of litigatioca
is not prejudice within the mesa-
ing of the statute. . . . [The
affidavit would have to show that)
the juwdge . . . bBas a persomal
bias and prejudice, not against a
certain class of cases conducted
by the United States of America,
but a2 personal bias and prejudice
against bis own government, Bias
and prejudice im order to be
personal in the meaning of the
statute, is mot subject to divie
"sion., It cannet be suddivided,

= ' ' Xt is entire, . ¢« o It cannot be " T
said to be personal 1f It applies
only to a class of cases, for ia
that event the prejudice instead
of being personal would relate teo
the nature of the proceeding
f{tself (eaphasis added).

Conpa:i ohnson v, United Scsates, 35 F.24 355 (¥w.D,
Wash, 1929 ostillty to war risk insurance suits
or claimants).

N




3£ 16,000 Aczes is cerrect, 4t would sees that
we capnot disqualify Judge Cox because of alleged biss
sgainet civil zights cases alone, Sst the ratiessie of
16,000 Acres secms dudbiocus at best., Where the goversmest
clsins bias it secems absurd te zequire proef of hostility
to it per se, proof which as s practical matter could
bardly evesr be obtaiaed even in the xare case is which
such generalized biss might exist, 1If, for exsmple,
Judge Cox had said, *I am implacably and usslteradly
opposed to Negro rights and ia particularz to Negre votiag,”
I cannot believe that the Supreme Court would hold this
bias to be imsufficient to disqualify,

. (d), 16,000 Aczes of Land also imdicates that
we will bave difficulty buttressimg our case by pointing
to the inteamperste and fasulting personal teferences used
by Judge Cox in referrimg to Joha Doar®s tactics, intellect,
and perception, Im 16,000 Acres the court said that
“seither irritation upon the part of the judge nor conments
upon judicial tactics of a party or his counsel are sufficient
to show persomal prejudice, whether such comments be discreet
or indiscreet.” 49 F, Supp, at 650, Nore specifically,
the court said (1d, at 644); -

Complaint is made that after the hearing
of the wotion , . , the court remarked to
one of the [government attorneys), in the
corridor outside of the courtroom, that he »
was 8 pettifogger, and had beenm pettie . ™
fogging for two hours and 2 balf, The
court's statement was a judicial conclusiom
bssed upon the presentation of the motion
o < o Just concluded, ., . . The remask
indicated mo personal bdiss either against
the United States or against counsel, It
was merely & criticiss of the lengthy
presentation of & motion which could have
been presented in a short time, _3/

3/ Much the same disposition was made of the government®s
oDjections that the court had described a governmeat motiom
as "unreasonable and unwarranted ;™ that government motioa
%4id not know there was a war on3™ that government counsel
was trying to “"cover up evidence;™ and that goveraameat
counsel was taking unfair advantage and had tried to put
mislesading material into the record., Id, at 6353-6354,
.Accords Beecher v, Federal Land Bapk, 133 F, 24 987 (C.A.

U, 1945),
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Based wpon 16,000 Acres, then, Judge Cox would g -
be entitled to find that his criticiss of Nr, Deasz®s e
tactics were merely "judicisl comciusion[s]” drawa frem ]
what Nr. Doar had deme and said orally and by lettez,
apd therefore 4id mot amount to "bias and p:cjudlcc."_gl

(c). Asother answer of Judge Cox te our costem—
tion that his description of eur civil zights cases as
"jousy” shows prejudice is that he merely ssant that, ea
the basis of the evidence bhe bhas seen in the csses he
wgpend[s] most of [bis] time fooling with,” it was his £
view that tbe ceses simply had so legal merit, And there - — £
is autbority for the view that & judiciasl opinien foraed
even in other lawsuits is mot a basis for disqualification,
Cf. Ferrari v, United States, 169 F, 24 353 (C.A, 9, 1948);
Craven v, United States, 2¢ F, 24 605 (C.A. 1, 1927),

: S, The three cases I bave found which have held
affidavits of bias and prejudice to be sufficient to :
disqualify ail imvolved accusations more serious thaa we u
would be able to make, ' ‘

In Connelly v, United States District Court, 191
F. 34 692 (C.A, 9, 1%51), defendants bad been indicated
under the Smith Act, The judge had previously been involved
as a United States Attorney in investigating snd prosecutiag
Conmunists, and bad also made speeches to the effect that
Comnunists intended to destroy the governmeat, and that ome
of the petitioners was & Communist, He had also said to
defendants® counsel that he was sorry to see the attorney
get mixed up with the “Coamies™, The court of appeals dis=-
qualified the district judge, Ia so doing the court '
geiteriated the language of the Berger case that judges

must “give assurance that they are i-pn:tial,' and went oa
to says .

It is mot enough that the judge, despite
his predetermination of essential facts,
may put them aside and conduct s fair trial
but that thers also shall be such as
atmosphers adout the proceeding that the
public will have the “assursnce™ of fairness
and impartiality,” '

_4/ It would seem, however, that Judge Cox®s criticisus ef :
our tactics are interwoven with his views sbout eivil rights 4
cases im gensrzal,
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' And is Bezger v, United States, IIEt‘. the
Suprese Court teld an affidavit sulficlent wbich charged
the juwdge with baving publicly ssid, ia effect, that
eost German-Americanms were traitors, because this “"best
of mind” would interfere with & tzial of a cass under
the World War I espiocmage act, See slso Chafia v, United
States, S F, 268 592 (C.A. 4, 1929) (puzpose to co::!cf,;
CZ. Refoir v, Lansing Prop Forge Co., 124 F, 34 444,
444435 (C.A, 3.‘19‘1153 o —

These cases, coatristcd with the decisions in
which disqualification bas been refused, suggest s rather

stiff standard for passing wpon affidavits of bias asd

prejudice,

6. Insofar ss the legal basis for filing aan
affidavit of bias and prejudice is concerned, my conclue=
sion is that, while the answer is doudbtful, we are by =0
seans precluded from making sn atteapt to disqualify Judge
Cox, Our principal suthority would be the droasd language
of the Berger case, '

. 9. The procedure for filing asm affidavit for
bias and prejudice is ss follows: The Judge whose
impartiality is challenged passes spon the legal suffie
ciency of the affidavit, He may mot examine the truth
of the sllegation, If he finds that the sllegations set
forth s case of bias and prejudice, he must step aside,
Berger v, United States, suprs, 1f not, he overrules
the motion, 1o the latter event, his action may be
seviewed before trial by writ of prohidition, Connell
v, United States District Court, 191 F, 24 692 (C.A, ‘,
195S1); In re Union Leader Corp., 293 F, 24 381 (C.A, 1,
1961);;27 or, after trial, on sppesl, Berger v, United
States, suprs, g$ince the case is pending before & three=~
judge court, and since the All-¥Writs Act (28 U,.$,C. 1651)
is the suthority for grantinmg writs of prohiditiom, such
s writ would apparently bave to be sought in the Supreme
Court, which is the only court having uitimate appellate
jurisdiction over the case,

$/ But see Greea v, Murphy, 359 F, 34 391 (C.A. 3, 1938)
T3-3 decision refusing to i;suc weit)s dut Cf, Albert v.
United States District Court, 283 F, 24 61 (C.A, 3, 1960).,

BN s
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: 8., There are stroag practical ebjectiens to an -
effort to disqualify Judge Cox, HNe persontlily would rule g
upon euch 2 motion, and if be deaies it--which be ceunid S
well do under the decided cases=-0our only real alteraative SR
would be to seek & writ of prohibitien im the Supreme Court, A
(Obviously, if we 4id mot pursue that remedy, we would mot : e
want to zaise the guestion ou_tggeal ia the Supremse Court A

- for at that stage our goal wou e & ruling on the merits
of the case), This would take time and is the meaatimes the
case in the district court wosld a0 doudt msot proceed to

tzial,

doreover, even if jJudge Cox disquelified himself o
or we succeeded im obtaiming & writ of prohibitioam, the
likely result is that Judge Nize or Judge Clayton would
zeplace bhim, This would be detrimental to uws because
Judge Cox 4is prodadbly inclined to try the case while Mize
or Claytom would prodbabdly be inclimed to delay it, 1Ia aany
event, both NMize amd Claytom are at least as hostile to
us a8 is Judge Cox, The three-judge statute does not eppear
to perait Judge Tuttle to sssign & third circuit judge to
the panel as & replecement for Judge Cox, 28 U.S.C. §2284(1)
provides thats :

- The district judge to whom the applicationm B S
for injunction , . . is presented shall S
cogstitute one meamdber of such court,

While this provision does mot ssy what shell Bappen if the
@istrict judge “to whoa the application , ., . is presented”

is unable to sit, its clear intent is that at least ope of
the three judges shall be & district judge. 1Im any event,
considering the recent reshuffling of this panel, it is
highly unlikely that ws may expect & circuit judge to de -
assigned to this case,

. Finally, if we charge Judge Cox with bias towards
eivil rights cases is general, logic would compel us to
challenge him ia every case we bave before hiam, Cf, Cole v,
Lewis, 76 F, Supp., 872 (S.D. Calif, 1948), 1Indeed, 4T he
dIsqualifies bimnself on this grousd, or if am appellate
court does so, he would de morally compelled to step out
of every one of our cases, The result would be that sither




 Judge Mize oz Judge Clayton wesld sit oa sll of enr —~ "~
suits. I can thisk of 30 sound resson why we shesis

seek such a gesulit,

L 9, Because of these practical consideratiens,
I gecommend that we should mot atteapt to disqualify
Judge Cox, :
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MEMORANDUM FOR MR. KATZENBACH

_ I would very much appreciste
your views on the possidbility, based
on the attached research, of dis-
qualifying Judge Cox. 1It would, ia
addition to the problems raised in
the memoranda, involve some
embarrassment to the President and
the Attorney General and the forser
Deputy. But I would 1ike to discuss
it with you, and maybe thereafter
with the AG.

S’

Attachments

g
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13 Novembsr 1963
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We have mever had any formal
investigation of the Mississippi Council, -
®e have also had no results from - S
suggestions that ths Bureau should
keep itself informed im the s:me vay
it does with the Klam,
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